© 0 N N Bk~ WD =

[\ N NG N NG T N T N T NG T N T N T N S e e e e S —y
O N O N Bk~ W= OV 0NN NN R WD = O

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

CASE NO. 6:09-CV-1180-ORL-28-KRS

WILLIAM TERRY SABELLA,
Plaintiff,

V.

UNITED FORMING, INC.,
a Georgia Corporation,

Defendant.

PLAINTIFF’S FIRST AMENDED COMPLAINT
AND DEMAND FOR JURY TRIAL

COMES NOW the Plaintiff, WILLIAM TERRY SABELLA, by and through his
undersigned attorney and hereby files this his Amended Complaint and Demand for Jury Trial
against the Defendant, UNITED FORMING, INC., and alleges as follows:

1. This is an action for damages in excess of $75,000.00 exclusive of interest, costs and
attorneys’ fees.

2. The Plaintiff is an adult individual residing in Seminole County, Florida.

3. The Defendant is a foreign Corporation organized under the laws of the State of
Georgia, doing business in the State of Florida with offices and operations in Orange County,
Florida, located at 5850 T.G. Lee Blvd., Suite 430, Orlando, Florida 32822.

4. The Defendant has a registered agent for Service of Process in the State of Florida,
Tallahassee.

5. The Defendant performs services in the building construction industry.

6. The Plaintiff was, at all times material hereto, an employee of the Defendant.

7. At the time of Plaintiff’s termination, he held the position of General Superintendent
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for the Defendant.

8. Plaintiff was employed by the Defendant in South Florida for approximately 14 years
prior to entering into a written compensation and relocation contract with the Defendant.

9. In June of 2007, the Defendant asked the Plaintiff to relocate his home and family to
Central Florida so that Plaintiff could oversee the construction of the “Grand Palisades Project”,
in the capacity of General Superintendent for that construction project. Due to the hardship that
this relocation would impose upon Plaintiff and his family, Defendant offered special terms of
employment to Plaintiff, in order to induce the Plaintiff to accept the relocation.

10. On or about June 29, 2007, the Plaintiff and the Defendant entered into a written
contract, attached hereto as Exhibit “A”, and incorporated herein, that dictated the incentive
compensation terms of the Plaintiff’s new employment position and the compensation related
thereto.

11. In reliance upon the party’s Contract, the Plaintiff commenced work on the new
Grande Palisades Project on or about June 30, 2007 and he thereafter uprooted and relocated his
family to Central Florida during the month of August 2007.

12. Plaintiff continued to perform his job as General Superintendent for the Grand
Palisades Project in Central Florida for approximately 19 months and with the Grande Palisades
Project being nearly completed, the Defendant, in January of 2009, again transferred the Plaintiff
to oversee and run another building project, located in the State of Alabama.

13. In reasonable reliance upon Defendant’s promised incentive compensation, Plaintiff
gave to the Defendant extra time, effort, energy, creativity and priority, above and beyond that
necessary for Plaintiff’s receipt of his regular salary.

14. Defendant intended by offering the incentive compensation to induce the Plaintiff to
give such extra time, effort, energy, creativity and priority to Defendant’s projects.

15. The Defendant terminated the Plaintiff’s employment on or about April 24, 2009,
while Plaintiff was on medical leave recovering from surgery.

16. The Plaintiff has demanded his wages/compensation as governed by the party’s

Contract and the Defendant has repeatedly failed and/or refused to pay the Plaintiff his owed
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incentive pay.
17. The Defendant did not fulfill its obligations under the contract and compensate the
Plaintiff, pursuant to the terms of the contract, for his employment related services as related to

the Grand Palisades Project.

Count I
BREACH OF CONTRACT

18. The Plaintiff incorporates Paragraphs 1 through 17 in this Paragraph 18.
19. Paragraph 2 of the parties Contract, attached hereto as Exhibit “A”, states as follows:
“Per policy your General Superintendent Incentive percentage (1
1/4%) shall be incorporated into the Supervision pool of 5.5% +
2% for a total Supervision incentive of 7 1/4% of the executed fee
for the project. You will receive 30% of the supervision incentive
for the time you are assigned solely to this project and 10% after
you are no longer on site and your time is no longer charged to the
job. You will receive any incentives you have earned prior to your
relocation based on percent complete.”

20. Plaintiff was never paid the “incentive” portions of the Grande Palisades project by
Defendant.

21. Additionally, Plaintiff was not paid all of the incentives he earned prior to his
relocation for the near completed projects he had overseen for the Defendant.

22. Said failures to pay the Plaintiff his incentive pay is a material breach of the parties
Contract.

23. By its material breach of the Contract, Defendant, UNITED FORMING, INC. has
caused Plaintiff to incur direct losses, consequential losses and indirect losses in an amount to be
determined at trial. Defendant should be ordered to pay to Plaintiff as damages all unpaid
incentives, wages and renumeration, of any kind and/or all compensation which Plaintiff would
have received through the completion of the Contract had it been honored and fully performed by
Defendant, plus any and all indirect and/or consequential damages incurred by Plaintiff due to the
Defendant’s breach of the Contract.

24. Pursuant to Section 448.08, Florida Statutes, Plaintiff is entitled to an award of

reasonable attorneys fees upon prevailing in this cause for unpaid wages.
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25. Plaintiff has retained the law firm of Sigman & Sigman, P.A. to enforce Plaintiff’s
rights to said unpaid wages and related claims. The incentive compensation sought in this Action
is a form of “wages” and therefore within the scope of Section 448.08, Florida Statutes. Pursuant
to Section 448.08, Florida Statutes, Plaintiff is entitled to recover attorneys’ fees and costs upon
prevailing in this case for unpaid wages.

26. Any conditions precedent (if any) to the bringing of this Action have been satisfied or

waived.

WHEREFORE, Plaintiff demands judgment against Defendant for the following:
A. Full payment of all monetary sums, salary, wages, benefits, incentives,
remuneration, and compensation to which is entitled under the Contract terms, plus any
and all indirect and/or consequential damages incurred by Plaintiff due to the Defendant’s
breach of the Contract; and
B. Full compensation for all lost benefits, and perquisites; and
C. Prejudgment interest and post-judgment interest on all sums, at the maximum
rate allowed by Florida law; and
D. An award of reasonable attorneys’ fees and costs pursuant to Section 448.08,
Florida Statutes; and
E. All remedies available to Plaintiff at law and/or at equity, and
F. Granting unto Plaintiff any and all other and further relief that this Honorable

Court deems fit and proper.

Count I1
QUANTUM MERUIT

27. The Plaintiff incorporates Paragraphs 1 through 17 in this Paragraph 27.

28. In the alternative, the Plaintiff hereby seeks damages for recovery on a contract that
was implied in fact between the Plaintiff and the Defendant.

29. A contract for incentive compensation between the Plaintiff and the Defendant was

imputed based upon the fact that the Plaintiff performed specific services for Defendant, under
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circumstances in which the parties must have understood and intended that certain incentive
compensation be paid by Defendant to Plaintiff. The totality of the circumstances in this case
indicate that a contract should be implied in fact.

30. The Defendant acquiesced in the provision of services performed by the Plaintiff.

31. The Defendant was aware that the Plaintiff expected to be further compensated by
way of Defendant’s bonus and or incentive pay, from Defendant, in addition to Plaintiff’s regular
salary, and in fact Defendant induced and encouraged the Plaintiff to so rely.

32. When the Defendant retained, and failed and/or refused to pay Plaintiff the said
incentive pay, the Defendant was unjustly enriched thereby at the expense of the Plaintiff.

33. Pursuant to Section 448.08, Florida Statutes, Plaintiff is entitled to an award of
reasonable attorneys fees upon prevailing in this cause for unpaid wages.

34. Plaintiff has retained the law firm of Sigman & Sigman, P.A. to enforce Plaintiff’s
rights to said unpaid wages and related claims. The incentive compensation sought in this Action
is a form of “wages” and therefore within the scope of Section 448.08, Florida Statutes.

Pursuant to Section 448.08, Florida Statutes, Plaintiff is entitled to recover attorneys’ fees and
costs upon prevailing in this case for unpaid wages.

WHEREFORE, Plaintiff demands judgment against Defendant for the following:

A. Full payment of all monetary sums, salary, wages, benefits, incentives,
remuneration, and compensation to which is entitled under the implied in fact Contract, plus any
and all indirect and/or consequential damages incurred by Plaintiff due to the Defendant’s breach
of the implied in fact Contract; and

B. Full compensation for all lost benefits, and perquisites; and

C. Prejudgment interest and post-judgment interest on all sums, at the maximum
rate allowed by Florida law; and

D. An award of reasonable attorneys’ fees and costs pursuant to Section 448.08,
Florida Statutes; and

E. All remedies available to Plaintiff at law and/or at equity, and

F. Granting unto Plaintiff any and all other and further relief that this Honorable
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Court deems fit and proper.

COUNT IIT
CONSTRUCTIVE TRUST

35. The Plaintiff incorporates Paragraphs 1 through 17 in this Paragraph 35.

36. In the alternative, the Plaintiff requests that this Honorable Court impose upon
Defendant a constructive trust upon the incentive compensation which should have been paid by
Defendant to Plaintiff as per the promise(s) made by Defendant to Plaintiff and the inducements.

37. Pursuant to Florida law, a constructive trust is appropriate and is raised by equity
where property has been acquired under circumstances in which it is against equity for said
property to be retained by one who holds it.

38. Defendant acquired the funds in issue by inducing Plaintiff to create cost savings,
efficiencies and profits, and Defendant now holds those funds. It is against equity in light of the
totality of the circumstances in this case, for Defendant to retain said funds.

39. Defendant has been unjustly enriched by holding and refusing to pay Plaintiff the
funds in the “incentive pool” to which Plaintiff is entitled.

40. Pursuant to Section 448.08, Florida Statutes, Plaintiff is entitled to an award of
reasonable attorneys fees upon prevailing in this cause for unpaid wages.

41. Plaintiff has retained the law firm of Sigman & Sigman, P.A. to enforce Plaintiff’s
rights to said unpaid wages and related claims. The incentive compensation sought in this Action
is a form of “wages” and therefore within the scope of Section 448.08, Florida Statutes.

Pursuant to Section 448.08, Florida Statutes, Plaintiff is entitled to recover attorneys’ fees and
costs upon prevailing in this case for unpaid wages.
WHEREFORE, Plaintiff demands judgment against Defendant for the following:
A. That this Honorable Court impose a constructive trust upon all of the incentive
compensation which by equity should not be held by Defendant, including full payment of all
monetary sums, salary, wages, benefits, incentives, remuneration, and compensation to which is

entitled under the promises and inducements made by Defendant to Plaintiff, plus any and all
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indirect and/or consequential damages incurred by Plaintiff due to the Defendant’s wrongful
actions; and

B. Prejudgment interest and post-judgment interest on all sums, at the maximum
rate allowed by Florida law; and

C. An award of reasonable attorneys’ fees and costs pursuant to Section 448.08,
Florida Statutes; and

D. All remedies available to Plaintiff at law and/or at equity, and

E. Granting unto Plaintiff any and all other and further relief that this Honorable

Court deems fit and proper.

DEMAND FOR JURY TRIAL

As to all Counts in this Action, Plaintiff hereby demands a trial by jury on all issues in

this Action so triable.

Dated this the 10" day of November, 2009.

Respectfully Submitted
SIGMAN & SIGMAN, P.A.

211 Maitland Avenue

Altamonte Springs, Florida 32701
Telephone: (407) 332-1200
E-Mail: Phil@SigmanLaw.com

By: /s/ Phillip Sigman

PHILLIP W. SIGMAN, ESQ.
Florida Bar No. 0844802
Attorney for Plaintiff
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Phillip
Typewritten Text
/s/ Phillip Sigman
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this the 10th day of November, 2009, I electronically
filed the foregoing with the Clerk of Court by using the ECF system which will send a notice of
electronic filing to the following: (Lead Defense Counsel) Mary Ann Ackourey, Esq., Freeman
Mathis & Gary, LLP, 100 Galleria Parkway, Suite 1600, Atlanta, GA 30339, and (Local Defense
Counsel) John M. Finnigan, Esq., Finnigan law Firm, 1700 Maitland Avenue, Maitland, FL 32751.
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Respectfully submitted,
SIGMAN & SIGMAN, P.A.

/sl Phillip Sigman

/s Phillip W. Sigman

Phillip W. Sigman

Florida Bar Number: 844802

211 Maitland Avenue

Altamonte Springs, Florida, 32701
T: 407.332.1200

F: 407.332.1210

E: Phil@SigmanLaw.com
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fa Exhibit "A"

United Forming Inc.

June 29, 2007

Mr. Terry Sabella

Dear Terry,

Congratulations on your assignment and relocation to General Superintendent for the Central
Florida District in charge of our field operations for the very important Grande Palisades project.
Your position relocation from South Florida to Central Florida will take affect August 1, 2007.
Your involvement with the Grande Palisades will be immediate.

Y ou will communicate your current South Florida responsibilities with myself and Jerry Johnson;
we will coordinate reassignment of those responsibilities.

United Forming will support your relocation as follows:

- 2

2.

(98]

Your base salary will remain as current.

Per policy your General Superintendent Incentive percentage (1 %) shall be
incorporated into the Supervision pool of 5.5% + %% for a total Supervision incentive of
7 Y% of the executed fee for the project. You will receive 30% of the supervision
incentive for the time you are assigned solely to this project and 10% after you are no
longer on site and your time is no longer charged to the job. You will receive any
incentives you have earned prior to your relocation based on percent complete.

United Forming will directly pay all costs associated with moving your household
furnishings to the Central Florida area. Please solicit 3 quotes for services and submit
these to Elizabeth Walls, Director of Human Resources.

United Forming will pay $125/day, one time only, for travel between Boca and “Central

Florida” during the actual move. This per diem is to cover all meals and lodging.

United Forming will pay for an apartment in the Orlando area including utilities and
furnishings for up to 12 months beginning July 1, 2007.

You are eligible to be reimbursed for up to 2 house hunting trips for you and your
family. This is an expense that is subject to income tax and will be included on your W2
earnings for the year.

Sabella v. United Forming, Inc.




10.

11.

Sincerely,

Exhibit "A"

United Forming will pay up to 6% sales commission on the sale of your current home.
This expense is subject to income tax and will be included on your W2 earnings.

United Forming will pay up to 3% closing costs on a new home in the Central Florida
area. This expense is subject to income tax and will be included on your W2 earnings.

If you are unable to sell your current home within 12 months of your move or July 1,
2008 United Forming agrees to purchase your home from you. The calculation of the
price is as follows:
* Two appraisals will be ordered by United Forming.
= The offer will be the average of the two values obtained from outside
professionals.
= Ifthe values vary by more than 10%, a third appraisal will be obtained.
The offer will be the average of the three values.

You will receive a moving bonus of 15% of your August 1, 2007 base salary to be drawn
against and used at your discretion. This bonus is subject to income tax and standard
withholdings and will be paid through the payroll system. It is designed to pay for all
additional expenses related to the move such as taxes on moving expenses, additional

commissions, utilities, connections, temporary storage, etc. Once the relocation is
complete, any excess left over will paid to you as a bonus.

In the event you should require assistance with a down payment on a new home prior to
the sale of your existing home, UFI will provide that assistance as follows:
= Advance you funds against future project incentives.
= The repayment will begin with the first eligible incentive after the advance
and will continue until the repayment has been completed.
= A maximum of 50% per each incentive will be deducted by UFI and
appropriately applied to the balance.
= Should your home in Boca sell prior to the repayment being completed, you
will pay off the balance in full.

Thanks again for your loyalty and contributions since joining United Forming. I am excited about
the future of our Central Florida District and believe that you are the right person to join the team.
Should you have any questions or if T can be of any assistance in the process feel free to ask.

David Simigran
Regional Operations Manager

Elizabeth Walls
Brian Needham
Tim Wiser
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